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Michael Freund SBEN 99687
Ryan Hoffinan SBN 283297
Michaef Freund & Associates
1919 Addison Street, Suite 103
Berkeley, CA 94704
Telephone: (510) 540-1992
Faesimile: (510) 540-5543

Attorneys for Plaintiff
ENVIRONMENTAL RESEARCH CENTER

Peg Carew Toledo SBN 181227

Pep Carew Taledo, Law Corporation
3001 Daouglas Bivd., Suite 340
Roscville, CA 95661-3853
Telephone: (916} 462-8950
Facsimile: (916) 791-0175

Attorneys for Defendant
DESIGNS FOR MEALTH, INC.,

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF ALAMEDA
ENVIRONMENTAL RESEARCH CASE NO. RG14729513
CENTER. a California non-prof
corporation, STIPULATED CONSENT JUDGMENT;
[PROPOSED} ORDER
Pliaintiff,
Health & Safety Code § 252495 et seq.
Vs,
DESIGNS FOR HEALTH, INC. and DOQES Action Filed: June 17, 2014
1-100, Triai Date: None set
Defendants.

1. INTRODUCTION
1.1 On June 17, 2014, Plointiff Environmental Research Center {"ERC™), a nen-
profit corporation, as a private_enforeer, injtiated this action by [ling 8 Complaint for
Injunctive and Declaratory Relief and Civit Penalties (the “Complaint”) pursuant to the

provisions of Califomia Heplth and Safety Code section 252495 el seq. ("Proposition 65™),
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against Designs for Health, inc. ("DFH”) and DOES 1-100. In this getion, ERC alleges that
the following products referred (o hereinafter individually as “Covered Product” or collectively
as “Covered Products”, manufactured, distributed or sold by DFH contain lead, & chemical
tisted under Proposition 63 as a carcinogen and reproductive toxin, and exXpose cansumers at &
ievel requiring a Propesition 65 waming: (1) “Designs for Health Ine. PateoGreens Lemon-
Lime Flavor;" (2) “Designs for Healih Inc. EssentiaGreens Orange/Cranberry Flavor:™
(3) “Designs for Heelth Inc. PaleoGreens Mint Flavor;” (4) “Designs for Health Ine. G-
Revive:" (5) “Designs for Henlth Inc. PurePes Natural Vanilla Flavor;” (€) “Designs for Health
Ihe. EssentiaMeal-DF Natural Vanilla Flavor,” (7) “Desigas for Health Inc. Hepatatone Plus;™
(8) “Designs for Health Inc. EndoTrim;” (9) “Designs for Health ine. HistaEze;” {10) “Desipns
for Health Inc, Metal-X-Syneray:” (11) “Designs for Health Inc. GlucoSupreme Herbal:” and
(£2) “Designs for Health Inc. Kidney Korrect.”

12 ERC i5 a Califomnia non-profit corporation dedicated ta, emong other causes,
helping safeguard the public from health hazards by reducing the use and misuse of hazardous
and toxi¢ chemicals, facilitating a safe environment for consimers and empioyees, and
enCOurdging corporate responsibility.

13 DFH is a Florida Corporation that, at ail relevant times for the purpese of this
Consent Judgment, employed ten or more persans and qualified as a “person in the course of
busincss” within the meaning of Proposition 65. DFH ranufactures, distribites and sells the
Cavered Producls.

14 ERC and DFH are referred to individuatly as "Party” or coilectively as the
“Partics.”

1.5 The Complaint is based on allegations contained in ERC’s Notice of Violation,
dated September 13, 2013, that was served on the California Altorney Gencral, other public
enforcers, and DFH (“Notice™. A true and correct capy of the Notice is attached as Exhibit A
and is berchy incorporated by reference. More than 60 days have passed since the Notice was
mailed and uploaded onte the Attorney General's website, and no designated governmental
entity has filed a complainl against DFH with regard to the Covered Products or the alleged

STIPULATED CONSENT JUDGMENT CASENQ.AG14729513
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violations.

1.6  ERC’s Notice and Complaint aliege that use of the Covered Products eXposcs
persons in California to Jead without first providing clear and reasonable Wwarnings in violation
of California Health and Safcty Code section 25249.6. DFH denies all material allegations
contained in the Notice and Complaint and specifically denies that the Covered Producte
required a Proposition 65 warning or otherwise caused liarm 1o &ny person.

L7 The Parties have entered into this Consent Judgment in order to settle,
compromise and resolve disputed claims and thus avoid prolonged and cosily litigation.
Nothing in this Consent Judgment shal! constitute or be construcd as an adwmission by any of
the Parties, ot by any of their respective officers, directors, shareholders, employees, agents,
parent companies, subsidiaries, divisions, affifiates, franchisees, licensees, customers, suppliers,
distributors, wholesalers, or retailers. Except for the representations made above, nothing in
this Consent judgment shaj] be construed as an admission by the Parties of any fact, {ssue of
law, or violation of law, nor shall compliance with this Consent Judpment be conatrued as an
admission by the Parties of any fact, issue of law, or vialation of law, at eny time, for any
purpose.

1.8 Except as expressly set forth herein, nothing in this Consent Judgment shall
prejudice, waive, or impair any right, remedy, argument, or delense the Partics may have in any
other or future logal proceeding unrelatedt 1o these proceedings.

1.9 The Effective Date of this Consent Judgment is the date on which it is entered as
& Judgment by this Court,

2. JURISDICTION AND VENUE

For purposes of this Consent Judgment only, the Parties stipulate that this Court has
subject matter jurisdiction over the allegations of violations contained in the Complaint, personal
junisdiction over DFH as to the acts alleged in the Complaint, that venue is proper in Alameda
County, and that this Coust has jurisdiction to enter this Consent Judgment as a full and final
resolution of all claims up through and including the Effective Date which were or could have
been asserted in this action based on the ficts alleged in the Notice and Complaint.

STIPULATED CONSENT [JUDGMENT CASENO.RG1472%513
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3. INJUNCTIVE RELICF, REFORMULATION, TESTING AND WARNINGS
3.1  Beginning on the Effective Date, DFH shall be permanently enjoined from
“Disuributing into California™, or directly selling to a consumer in Califomia, any Covered
Product which exposes a person 10 a *Daily Lead Exposure Level” of more than 0.5
micrograms per day when the maximum suggested dose is taked as directed on the Covered
Product’s label, unless it meets the wariing requirements under Section 3.2,

3.1.1 As used in this Consent Judgment, the tenn “Distributing into the Staie
of California™ shall mean to directy ship a Covered Product into California for sale in
Californie or to selt a Covered Product to a distributor that DFH knows will sell the Covered
Product in California

3.1.2  For purposes of this Consent Judgment only, “Daily lLead Fxposure
Leve]” means the maximum daily dose recommended on the label. Daily Lead Exposure Level
shall be measured in micrograms, and shall bs caloulated using the following formula:
micrograms of lead per gram of product, multiplied by grams of product per serving of the
product (using the largest serving size appearing on the praduct label}, multiplied by servings
of the product per day {using the largest number of servings in e recommended dosage
eppearing on the product label), which equals micrograms of icad exposure per day.

32 Clear and Reasonable Waraings
If DFH is required to provide a warning pursuant to Section 3.1, the following waming
muet be utilized:
WARNING: This product contains & substance known to the State of Califomin 1o
cause [cancer and] birth defects or other reproductive harm.
DFH shall use the phrase “cancer and” in the waming only if the maximum daily dose
recommended on the Iabel contains more than 15 micrograms of lead as determyined pursuani (o
the quality contro] methodology set forth in Section 3.4,
The svaring shail be securcly affixed (o or printed upon the container or label of cach
Covered Product. Tn sddition, for Covered Products sold over DFH’s website and requiring a
waming pursuanl to Section 3.1, the wanting shail appear in al least one of the following ways:

1 STIPULATED CONSENT JUDGMEN'T CASENQ.RG147295173
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(a) on DFH's checkout pape on its website identifying any Covered Product to which the warning
appiies when o California delivery address is indicated for any Covered Product; (b) on the same
web page on which Lhe Covered Product is displaved: {¢) on the same page as the price for any
Covered Producl; or (d) on on¢ or more web pages displayed to the purchaser during the checkout
process when a Calitomfa delivery address is indieated for any Covered Produst.

The warning shall be at least the same size as the largest of any other health or safety
warnings correspondingly appearing on website, label, or container of DFH’s product packaging
and the word "WARNING™ shall be in ali capital lekters and in bold print, No other statements
about Propesition 63 or lead may accompany the waming

DFH must display the above wamings with such conspicuousness, as compared with other
words, statements, or design of the label or container, as applicable, 1o render the warning likely to
be read and understood by an ordinayy individual under cuslamary conditions of purchase or use
of the product,

33  Reformulated Covered Products

A Reformulsted Covered Product is one for which the Daily Lead Exposure Level when
the maximum suggested dose s laken as directed on the Reformulated Covered Product’s labef,
contains no morc than 0.5 micrograms of lead per day as determined by the quality control
methodology described in Scction 3.4,

3.4  Testing
34.1  All testing pursuant to this Consent Judgment shall be performed using a

taboratory method (hat complies with the performance and quality contro} faciors appropriate
for (he methed used, including limit of detection, qualification, accuracy, and precision that
meets the following criterfa:  Inductively Coupled Plasma-Mass Specrometry (ICP-MS)
achicving a limit of quantification of less than or equai to 0,010 mgkg or any other testing
method subsequently agreed upon in writing by the Parties.

3.4.2 All testing pursuant to this Consent Judgment shall be performed by an
independent third-party laboratory cerified by the Califomia Environmental Laboratory
Acereditation Program or en independent third-party laboratory that is registered with the

STIPULATED CONSENT JUDCMENT CASENQ, RG14729512
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United States Food & Drug Administration. Nothing in this Consent Judgment shail limit
DFH’s ability to conduct, or require that others conduet, additional lesting of the Covered
Products, including the raw materials used in their manufacture,

3.4.3 DFH shall arrange at least once per year, for (he lead testing of five
randomly selected samples of each Covered Product in the form intended for sale to the end-
user o be distributed or soid to California. For purposcs of determining if & waming, if any, is
required pursnant 10 Section 3.2, (he aritlimetic mean of the test results of the samples tested
pursuant 1o this Section 3.4 will be controlling.

3.4.4 DFH shell continue testing so long as the Covered Products are sold i
California or s0ld 10 a (hird party for retail sale in California. If tests conducted pursuant to this
Section demonstrate that no warning is required for a Covered Product during each of Rve
consccutive years, then the testing requirements of this Section will no longer be required as to
that Covercd Produet. However, if after the five-year period, DFH changes ingredient suppliers
for a Covered Product and/or reformulates a Covered Product, DFH shall test that Covered
Product at least once after such change is made. The testing requirements discussed in Section
3.4 are not applicable to any Covered Product for which DFH has provided the warning ns
specified in Section 3.2,

34.5 DFH shall retain all test results and documentation for a period of five
yenrs from the date of each test.

4. SETTLEMENT PAYMENT
4.1 In full satisfaction of ali potential civil penalties, payment in lieu of civil
pendlties, attomey’s fees, and costs, DFH shall make » total payment of $84,250.00 (“Total
Settlement Amount”) to ERC within ten (10) business days of the Effective Dale. DFH shall
make this payment by wire transfer 10 ERC’s escrow account, for which ERC will give DFH
the necessary account information. The Totsl Setilement Amount shall be apportioned as

follows:

4.2 $15,100.00 shal] be considered a ¢ivil penaity pursuani te Califomia Health
and Safety Code §25249.7(b)1). ERC shall remit 75% {$11,325.00) of the civil penalty to the
STIPULATED CONSENT JUDGMENT CASE NO.2G14729513
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Office of Environmental Health Hazard Asscssment (“COEHHA™) for deposit in (he Safe
Drinking Watez and Toxic Enforcement Fund in accordance with Catifornia Health and Safety
Code §25249.12(c). ERC will retain the remaining 25% {$3,775.00) of the civil penalty.

4.3 $1,781.06 shafl be distributed to Environmental Research Center as

reimbursement to ERC for reasonable costs associated with the enforcement of Proposition 635
and atber costs incurred &s a result of work in bringing this action

4.4 $33,075.00 shall be distributed to Michael Freund as reimbursement of
ERC’s attorney's fees, and $10,075.0¢ shall be distibuted to Ryan Hoffman as reimbursement
of ERC's attorney’s fees, while $24.218.94 shall be distibuted to ERC for its in-house lagal
fees.

5. MODIFICATION OF CONSENT JUDGMENT

=1 This Conscat Judgment may be modified only (i) by writtens stipulation of
the Parties and (i) upon entry by (ke Court of 2 modified consent Judgment.

5.2 IE DFH seeks 1o modify this Consent Judgment under Section 5.1, then DFH
must provide written notice to ERC of its intent {*Notice of Inteat™). If ERC sceks o mceet and
confer regarding the proposed modification in the Notice of intent, then ERC must provide
written notice to DFH within thirty days of receiving the Notice of Intent. [f ERC notifics DFH
in a timely manner of ERC’s intent (o meet and confer, then the Parties shalf meet and conier in
good fuith as required in this Section. The Parfics shall meet in person or via telephone within
thirty (30) days of ERC"s notification of its intent to meet and confer. Within thirty (30) days
of such meeting, if ERC disputes the proposed modification, ERC shall provide to DFH a
written basis for its position. The Parties shall continue to meet and confer for an additional
thirty (30) days in an cffort 10 revolve any remaining disputes. Should it become necessary, the
Paniies may agree in writing to different deadlines for the meet-and-confer period,

53 In the event that DFH initistes or otherwise requesls a madification under
Section 5.1 for its pimary benefit, and the meet and confer process leads to a joint motien or

application of the Consent Judgment, DFH shal] reimburye ERC ity costs and reasonzble

STIPULATED CONSENT JUDGMENT CASENQ.RG14729513
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attomey's fees for the time spent in the meel and confer process and filing and arpuing the
motion or application.

5.4 Where the meet-and-confer process does not lead to a joint motion or
application in support of a modifieation of the Consent Judgmenl, then either Party may seek
judicial refief on its own. In such a sitvation, the prevailing pazly may seek (o recover costs and
reasonable attomey's fees. As used in the preceding sentence, the term “prevailing party”
means a party who is successful in obtaining relief more favorable to it than the relief 1hat the
other party was amenable 1o providing during the Parties' good faith attempt to resolve the
dispute that is the subject of the modification.

6. RETENTION OT JURISDICTION, ENFORCEMENT QF CONSENT

JUDGMENT

6.1 This Court shall retain jurisdiction of this matter to enforce, modify or
ierminate this Consent SJudgment,

6.2 If ERC aileges that any Covered Produet fails to qualify as a Reformulated
Covered Product (for which ERC alleges that no warning has been provided), then ERC shall
inform DFH in a reagonably prompt manner of ity {est results, including information sufficient
to permit DFH to identify the Covered Products at issue. DFH shall, within thirty (30} days
following such notice, provide ERC with testing information, from an independent third-party
laboratory meeting the requirements of Scclions 3.4.1 and 3.4.3, demonstraling Defendant’s
compliance with the Consent Judgment, if warranted. The Parties shall frst atiempt to resolve
the matter prior 10 ERC taking any further lcgal action.

7.  APPLICATION OF CONSENT JUDGMENT

This Consent Judgment may apply to, be binding upon, and benefit the Parties and their
respective officers, directors, shareholders, employees, agenls, parent companies, subsidiaries,
divisions, affiliates, franchisces, licensees, customers (excluding private labefers), distributory,
wholesalers, retaiiers, predecessors, successots, and assigns, This Consent Judgment shall bave no
application to Covered Products which are distibuted or sold exclusively outside the State of
California and which are not used by California consumers.

STIPULATED CONSENT JUDGMENT CASENO.RG14725513
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8.  DINDING EFFECT, CLAIMS COVERED AND RELEASED

a1 This Consent Judgmeni is a full, final, ang binding resolution between ERC,
on behalf of itself and in the public interest, and DFH, of any alleged violation of
Praposition 65 or its implementing regulations for Failure to provide Proposition 65 warnings
for exposure to lead from the handling, use, or consumption of the Covered Products and fully
resolves all claims that have been or could have been asserted in this action up 1o and including
the Effective Date for failure to provide Proposition 6S wamings for the Covered Products.
ERC, on bebalf of itsclf and in the public interest, hereby releases and discharges DFH and its
respective officers, directors, shareholders, employees, agents, parent companies, subsidigries,
divisions, affiliates, suppliers, franchisces, licensees, customers (net including private [abel
cuslomers of DFH), disiributors, wholesalers, retailers, und all other upsir¢am and downstream
cntities in the distribution chaiz of any Covercd Product, and the predecessors, successors and
assigns of any of them (collectively, “Released Parties™), from any and all claims, actions,
causes of action, suits, demands, liabilitics, damages, penalties, Iees, costs and expenses
asserted, ot that could have been asserted, as to any elleged violation of Proposition &5 arising
fromn the failure to provide Proposition 65 wamings on the Covercd Products regarding lead up
to and including the Effective Date.

82 ERC, on behalf of itself only, hercby releases and discharges the Released
Parties from all known and unkpown claims, causes of acton, suits, damages, penaltics,
ligbilities, injunctive rclief, deciaratory relief, attomey’s fees, costs, and expenses srising from
or related to the claimos asserted or that could have been asserted, under state or federal law,
regarding the presence of fead in the Covered Products or the facts alleged in the Notice or the
Complzint, including without limitation any and al] claims €onceTNing exposure te any persorn
to lead in the Covered Products up to, and including, the Effective Date.

83 ERC on its own bebalf only, on ane hand, and DFH o its 0w behalf only,
on the other, further waive and release any and all claims they may have againsi each other for
all actions or statements made or undertaken in the course of sceking or oppesing enforcement
of Proposition 65 in connection with the Notice or Complaint up through and including the

STIPULATED CONSENT JUDGMENT CASEND.RG147249513
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Effective Date, provided, however, that nothing in Section 8 shall affect o limit any Party’s
right 10 scek to enforce the terms of this Consent Judgment. It is possible that other claims not
known to the Parties arising out of the facts alleged in the Notice or (he Complaint and relating
to the Covered Products will develop or be discovered. ERC on behalf of fiself only, and BFH
on behalf of its own self acknowledges that this Conseqt Judgment is expressly intended to
cover and include all such claims up through the Effective Date, Including all rights of action
therefore, ERC and DFH acknowledge that (he claims teleased in Scctions 8.1 through 8.3
above may include unknown claims, and nevertheless wajves California Civil Code section
1542 as 1o any such unknown claims. Califomia Civil Code section 1542 rends as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE
CREDITOR DOES NOT XNOW OR SUSPECT TO EXIST IN H1S OR HER
FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF
KNOWN BY HIM OR HER MUST HAVE MATERIALLY AFFECTED HIS
CR HER SETTLEMENT WITH THE DEBTOR.

ERC on behalf of itsclf only, and DFH on behalf of jtself ecknowledge and understand the
significance and consequences of this specific waiver of Califamia Civil Code section {542,
ERC represcnts, warrants, and covenants that it will not pursue any statutory o common Jaw
claims that it may have with respect to the Covered Products, DFH represcats that it
manufectures private label products that have the identical formulstion s the Covered Products
("DFH Private Label Products™). ERC represents, warrants, and covenants that it will not
pursue any siamtory or common Iew claims sgainst DFH that it may have wilh respect to the
DFH Private Label Products up to and including the Effective date.

8.4 Compliance with the terms of this Consent Judgment shall be deemcd to
canstittc compliance with Proposition 65 by any Released Farty regarding alleged exposures
to Jead in the Covered Products.

8.5 Nothing in this Consent Judgment is intended 1o apply 10 any occupational
or environmental exposures arising under Proposition 65.

9. SEVERABILITY OF UNENFORCEARBLE PROVISIONS

In the event that any of the provisions of this Conseat Judgment are held by a court 1o be

STIPULATED CONSENT JUDRGMENT CASENO,RG14729513
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unenforceable, the validity of the remaining enforceable provisions shall not be adversely affected,
10. GOVERNING LAW
The terms and conditions of this Consent Judgment shall be govemed by end construed in
accordance with the laws of the State of Califomia. In the cvent that Proposition 65 is repealed or
preempted then DFH shall have no further obligations pursuant te this Consent J udgment with
respect 0, and 1o the cxtent that the Covered Products are so affected,
1. PROVISION OF NOTICE
All notices required to be given to either Party 10 this Consent Judgment by the other shall
be in writing and sent 1o the following agents [isted below by: (a) first<class, registered, or certified
mail; (b) evernight courier; or () personal delivery.
FOR ENVIRONMENTAL RESEARCH CENTER:

Chris Heptinstall, Executive Director, Environmenta! Resezrch Center
3111 Camino Del Rio North, Suite 400

San Diego, CA 92108

Tel: (619) 500-3090

Email: chris_erc501c3@yahoo.com

With a copy to:

Michael Freund SBN 99687
Ryan Hoffman SBN 283297
ichael Freund & Associates
1919 Addison Street, Suite 105
Berkeley, CA 94704
Telephone: (510) 540-16972
Facsimile: {510) 540-5543

FOR DESIGNS FOR HEALTH, INC.

Stepher Carnuthers
General Counsel
Designs for Health, Inc.
930 South Street
Suffield, CT 06078

With a copy to:

Peg Carew Toledo SBN 181227

Peg Carew Toledo, Law Corpotation
300] Douglas Blvd., Snitc 340
Rosevitle, CA 95661-3853

STIPULATED CONSENT JUDGMENT CASENO.RG14729513 |
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12, COURT APPROVAL

12.1 Upon execurion of this Consent J udgment by the Parties, ERC shall notice a
Motion far Court Approval. The Parties shall use their best efTorts to support entry of this
Consent Judgment.

12.2 If the California Attomey General objects to any term in this Consent
Judgment, the Partics shall use their best efforts 1o resolve the concer in a {imely manner, and
if possible prior to (he henring on the motion.

123 if this Cansent Judgment is not approved by the Court, il shall be void and
have no foree or effect.

i3. EXLCUTION AND COUNTERPARTS

This Consent Judgment may be cxecuted in counterparts, which taken together shall be
deemed to constitute one docimment. A facsimile or pdf signature shall be construed as valid as
the original signature.

14, DRAFTING

The (exms of this Consent Judgment have been reviewed by the respective counsel for cach
Party priot to its signing, and cach Party has had an opportunity to fully discuss the lerms with
counsel, The Parties agree that this Consent Judgment was drafied Jointly by the Parties and that
in any subsequent interpretation and construction of this Consent J udgment, (he termg and
provisions shall not be construed against any Party.

15. GOOD FAITH ATTEMPT TO RESOLVE DISPUTES

i a dispute arises with respect (o either Party's compliance with the terms of this Conseni
Judgment entered by the Court, the Parties shall meet in person or by telephone and endeavor to
resolve the dispute in an amicable manner. Na action or motion may be fiicd in the absence of
such a good iaith atternpt (o resolve the dispute beforehand. In the event an action or mation is
filed, however, the prevailing party may seek to recover costs and reasonable attomey's fees. As
used m the preceding sentence, the tepn “prevailing party” means a party who is sucecessfi in
obtaining relief more favorsble to it than the relicf that the other party was amenable (o providing
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Dated: , 2016 DESIGNS FOR HEALTH, INC.
By.
Iis:
hS'I'IPU‘I..J‘H.’I‘ED CONSENT JUDGMENT CASENO,RG14729513
13

during the Parties’ good faith attempt to resolve the dispute that is the subject of such enforcement
action.
16. ENTIRE AGREEMENT, AUTIIORIZATION

16.1 This Consent Judgment contains the scle and entire agreement and
understanding of the Partics with respect to the entire subject matter herein, and any and all
prier discussions, negotiaions, commitments and understandings related lereto.  No
represcntations, oral or otherwise, express or implied, other than those contained hercin have
been made by any Party. No other agreements, oral or otherwise, unless specificaily refermred to
herein, shall be deemed to exist or to bind any Party.

6.2 Each signatory to this Consent Judgment certifies that he or she is Fully
authorized by the Party he or she represenls to stipulate io this Consent Judgment. Except as
explicitly provided herein, each Party shall bear its own fees and costs,

17. REQUEST FOR FINDINGS, APPROVAL, OF SETTLEMENT AND ENTRY OF

CONSENT JUDGMENT

This Consent Judgment has come before the Court upon the equest of the Porties, The
Partics request the Court to Rully review this Consent Judgment and, being fully informed
regarding the matiers which are the subject of this action, make the findings pursuant w Califomia
Health and Safety Code section 25249.7(1)(4), approve the Serlement, and approve this Consent

JudgmentL

IT IS $O STIPULATED:
Dated: ;//{/ , 2016

3 ‘/ : /(f/
/ 74
mr/;%}




L PURN §

& A

during the Parties’ good faith attempl to resolve the dispute thet is the subject of such enforcement
aclion,
16. ENTIRE AGREEMENT, AUTHORIZATION

16.% This Consent Judgment contains the sole and entire agreement and
understanding of the Parties with respect 1o the entive subject matler herein, and any and all
prior discussions, negotiations, commitments and understandings relaed hereto. Mo
represcntations, oral or olherwise, express or imptied, other than those contsined hersin have
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atthorized by the Party he or she TEPITSEnts (o stipufai¢e 1o this Consent fudgmeni. Except a3
explicitty provided herein, each Party shall bear its own feee and costs.

Parties request the Court to Rully review this Consent Judgment and, being fully informed
regarding the martters which are the subject of this action, make the findings parsuant to California
Health and Safety Code section 235249, 7(I}4), approve the Settlement, and approve this Consent

Judgment,
iTES SO STIPULATED: y

ENVIRONMENTAL RESEARCH
Daled: . 2016 CENTER

By: —_—

Chris Heptinstall, Executive Director

Daved: i;.,.,ig g 2016 DESIGNS FOR HEALTH: INC.,

118 Gumral Corrige |
STIPULATED CONSENT [LDGMENT - CASENO, RB14729513 ‘
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16.2 Each signetory to this Consent Judgment certifles that he or she ia fatly

7. REQUEST FOR FINDINGS, APPROVAL OF SETTLEMENT AND ENTRY OF

CONSENT JUDGMENT
This Consent Judgment has come before the Coust upon the request of the Patics. The

By: Shpben M Copetines]
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APPROVED AS TO FORM:
Dated: ,:/ / /5 / ,2016 MICHAEL FREUND & ASSOCIATES

oy, AL

Michae! Freund

Ryan Hoffman

Attomeys for Plamntiff
Envionmental Research Center

Dated: L’i.qu 13,2016 PEG CAREW TOLEDO, LAW
CORPORATION
= B .""J e
By i e o4 an
Peg Cargds Taledo
Attomeys for Defendant

Designs for Health, [nc.
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ORDER AND JUDGMENT
Bused upon the Parties” Stipulation, &nd good cause appearing, this Consent Judgment is
approved and Judgment is hereby entered according 10 its terms.
IT 1S SO ORDERED, ADNDGED AND DECREED.

Dated: _ , 2016 -
Judge of the Superior Court

STIPULATED CONSENT JUDGMENT CASE NO.RG1472951 3
14
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LAY OFFICE OF
MICHACL FREUND

RYAN IIOFFMAN
ATTORNEY AT LAW
1919 ADDISON STRERT, SUITE 105
GEREELEY, (ALY URNIA 34T04:1 101

------

FAN(510) 5409843
EMAN|. RRHOF P4 ARG AL (M

September 13, 2013

NOTICE OF YIOLATIONS OF
CALIFORNJA HEALTH & SAFETY CODE SECTION 252495 £7 SEQ,
(PROPOSITION 65)

Dear Alleged Violator and tie Apprupriate Public Enforcement Agencies:

| represent Environmental Research Center ("ERC™), 31| ] Camino Del Rio Nurth, Suite 400, San Dicgo,
CA 92108; Tel. (619) 500-3090, ERC's Executive Director is Cliris Heptinstall. ERC is a California non-profit
corparation dedicated to, among other causes, helping safeguard the public from heulth hazards by bringing ahow a
reduction tn the usc and misuse of hazardous and toxic chemicals, facilitating a safe environment far consumers
and employees, and encouraging corporate responsibility.

ERC has idenulied violations of California’s Safe Drinking Water and Toxic Enforcement Act of 1956
{"Proposition 65™), which is codified at Califomia Health & Safity Cade §25249.5 €7 seq., with respect to the
prodiucts identified below. These violations have occurred and cantinue 1o occur because the alleged Violator
identificd beiow fziled to provide required clear and reasonable wamings with these products. This letter serves as
a notice of these violations to the alleged Yiolator and the appropriate public enforcement ageacies, Pursuant o
Health and Safety Code Section 25249.7(d), ERC intends 1o file a private ¢nforcement action in the public interes)
60 days after cffective service of this notice unless the public enforvement agencies have commenced and are
diligently prosecuting an action to rectify these violations.

ation e Son 85. A copy of a summary of Propusition 63, prepared by the
Office of Environmental Health Hazard Assessmen, is enclosed with this letter served to the allegaed Violator
identified below.

Allezed Violator. The name of the company cavered by this notice that violated Proposition 65
(hereinaiter e “Violator™) is:

Dresigns for Health, Inc.

Consnmer Prodyrts and Lisied Chemicels. The products that are the subject of this notice and the
chemicul in those products identificd as exceeding allowable levels arc:

Designs for Mealtk Inc. FaleoGreens Lemon-Linse Flavor — Lead

Designs for Health Tnc, EssentiaGreeos Orange/Cranderry Flavor — Leud
Designs for Health Inc. PaleoGreens Mint Flavor — Lead

Dresigns for Health Ine. GI-Revive ~ Lead

Designs for Health Inc. PurcPea Natural Vaunilla Plaver - Lead

Designs for Health lnc, EssentiaMeul-DF Nataral Yanilla Flavor - Lead
Designs for Health [nc, Hepatatone Plas — Lead

Designs fot Headth [nc. EndoTrim — Lead

Designs for Healtk: Inc. HistaFze — Lead

Designs for Heulth Inc. Metal-X-Synergy ~ Lead




Notice of Violations of California Health & Safety Code §25249.5 & seq.
Septermber 13, 2013

Page 2

Designs for Health 1nc. GlucoSupreme Herbal - Lead
Designs for Health Ine. Kidney Korrvt - Lead

On February 27, 1987, the Stale of California officially listed Icad as 4 chemical known to cause
developmental toXicity, and mele and female reprodyctive toxicity, Cn October 1, 1992, the State of Califomia
officially listed lead and lcad compounds as chemicals known to catse cancer.

It showld be noted that ERC may continug to tnvestigate other products that may reveat further viclations
and resuft in subsequent notices of violations.

Route of Exposure, The consumer exposures that are the subject of this notice result from the purchase,
acquisifion, handling and recommended vse of these products. Consequently, the primacy route of exposure (10
these chemicals has been and continues to be throu gh ingestion, but may have also oceurred and may continue tp
occur through inhalation and’or denma) contact,

A imate Ti eriod af Violations, Ongoing violations have occurred every day since at least
September |3, 2010, 25 welt as every day since the products were invoduced into the California markotplace, und
will continue every day until clear and reasonable wamings are provided 10 product pLochasers and users or wniil
these known toxic chemicals are either removed from or reduced to allowable levels in the products. Proposition
65 requires that & clear and reasonable waming be provided prior to exposuro to the identifted chemicals. The
method of waniing should be a waming thal appears on the product fabel. The Violator violated Peoposition 65
because it failed to provide persons hapdling andsor using these products with appropriate wariings that they are
being exposed to these chemicals.

Consistent with the public interest goals of Proposition 65 and a desire to have these ongeing violations of
California law quickly rectified, ERC is interested in secking a constructive resolution of this matter that includes
ar enforeeable written agrcoment by the Violator to: (1) reformulate the identified products so as to eliminate
further exposures 1o the identified chemicals, or Provide appropriate wamings oa e labels of these products; and
{2) pay an appropriate civil penaity. Such a resolution will prevent further unwarmed consumet exposures (9 the
identified chemicals, 8s welt as an expensive and time consuming litigation,

ERC has retained me as Jegal counse] in connection with this matter, Picase direct all communicotions
regacding this Notice of Viotations to my uttention al the law offlce address and telephone number indicatod
ot the letterhead.

Sincerely,
Ryan Hotfinan
Attachments
Centificate of Merit

Centificate of Service
OEHHA Summary (to Designs for Health, Inc. and its Registersd Agent for Service of Process only)
Additional Suppaorting Information for Centificate of Merit (1o AG only)
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CERTIFICATE OF MERIT

Re:  Environmental Research Center’s Notice of Proposition 65 Violativns by Designs for Health,
Iac.

1. Ryan Hoffman, declare:

1. This Centificate of Mecrit accompanics the attached 60-day notice in which it is alleged that the
party identified in the notice violated Califomia Health & Satety Code Section 25249.6 by failing to
provide clear and reasonable warnings.

2. | am an attorney for the noticing party.

3. I have consulied with one or more persons with relevant and appropriate experience or exXprrtise
who have reviewed facts, studies, or other datu regarding the exposure to the listed chemnicals that are the
subjcct of the notice.

4. Based on the information obtained through those consultants, and on other information in my
possession, I believe there is a reasonable and mertorious case for {he private action. I understand that
“reasonable and meritorious case for the private action™ means (hat the information provides a credible
basis that all ¢elements of the plaintif(’s case can be established and that the information did not prove that
the alleged Violator will be able to establish any of the affirmative defenses set forth in the statute.

3. Along with the copy of this Certificate of Merit served on the Attomey General is attached
additional factual information sufficient to establish the basis for this certificate, including (he information
identified in California Health & Sofcty Code §25249.7(h)(2), i.e., (1) the identity of the persans
consuited with and relicd on by the certifier, and (2} the facts, studies, or other data reviewed by those
pcrsons.

Dated: September 13, 2013 . % ) glg -

Ryan Hoftman
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CERTI[FICATE OF SERYICE

L the vodersigned, declare under penalry of pecjury under the Jaws of the State of California that the following is true
amd correct:

I 4m a citizen of the United States, over i age of 18 vears of age, and am not a party 10 the within entitled action.
My business address is 306 Joy Street, Fort Ogletharpe, Georeta 30742, | am a resident or employed in the counry where the
mailing cccumed. The envelope or package was placed in the mail a1 Fort Oglethorpe, Georgie.

O September 13, 2013, 1 served the following documents: NOTICE OF VIOLATIONS OF CALIFORNIA
HEALTH & SAFETY CODE $2524%.5 ET S£Q.; CERTIFICATE OF MERIT: “THE SAFE. DRINKING WATER
AND TOXIC ENFORCEMENT ACT OF 1986 (PROPOSITION 65): A SUMMARY” on the following parties by placing
a true and correct copy (hereof in a sealed envelope, addressed to the party listed betow and depositing it a2 a 1).S. Postal
Service Office with the postage fully prepaid for dellvery by Certified Mail:

Curnent President or CEO Jonathen Lizotie

Designs for Health, Inc. Designa for Health, Inc.

980 South Street Registered Agent for Servico of Process
Suffleld, CT D6078 2)1 Pondway LA

Trumbull, CT 0661 |

On September |3, 2013, 1 ebectromtically scrved (he following doctments: NOTICE OF VIOLATION,
CALIFORNIA HEALTH & SAFETY CODE 252495 ET SEQ. CERTIFICATE OF MERIT; ADDITIONAL
SUPPGRTING INFORMATION FOR CERTIFICATE OF MERIT AS REQUIRED BY CALIFORNIA HEALTH &
SAFETY CODE §25249.%(d){1} on the following party by uploading @ true and corvest copy thereof wn the Celifomla
Attormey General's websile, which ¢an be aconssed 34 hitps://oag.ca.gov/prop6i5iadd-60-day-notice :

Office of the Califomie ATotney General
Prop 65 Enforcement Reparting

13135 Clay Strect, Suite 2000

Qakland, CA 946 |2-0550

On Scptamber 13, 2013, I scrved the following documents: NOTICE OF VYIOLATION, CALIFORNIA HEALTH
X SAFETY CODE §262495 ET SEQ.; CERTIFICATE DF MERIT on each of the parties on the Service List attached
hereto by placing & true and correct copy thereof in a seated envelope, addressed to each of the pasties on the Service List
artached hereto, and depositing it at a8 U.S. Pusta] Serviee OMleo with the postage fully prepaid for dellvery by Prionity Mail.

Executed on Sepiember 13, 2013, in Fort Oglethorpe, Georgia
-~
thb (cpelme—

Tiffany Capehar
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APPENDIX A

OFFICE OF ENVIRONMENTAL HEALTH HAZARD ASSESSMENT
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY

THE SAFE DRINKING WATER AND TOXIC ENFORCEMENT ACT OF 1988
{PROPOSITION 65). A SUMMARY

The following summary has been prapared by the Callfornia Office of Environmental
Health Hazard Assessment {OEHHAY}, the lead agency for tha implementation of the
Safe Drinking Water and Toxic Enforcement Act of 1986 {commonly known as
"Proposition 65%). A copy of this summary must be included za an attachment to any
notica of violation served upon an alleged violator of the Act. The summary provides
basic information about the provisions of the law, and is intended to serve only as a
convenient source of general information. It is not intended to pravide authoritative
guidance on the meaning or application of the law. The reader is directed to the statute
and OEHHA's implementing regulations (2ee cltations below) for further information.

FOR INFORMATION CONCERNING THE BASIS FOR THE ALLEGATIONS IN THE
NOTICE RELATED TO YOUR BUSINESS, CONTACT THE PERSON (DENTIFIED ON
THE NOTICE.

Proposition 85 appsars in Califoria law as Health and Safety Code Ssctions 25249.5
through 25240.13. The statute is available online at:
http:#oehha.ca.goviprop85Aaw/PB5law72003.hirrl. Regulations that provide more
specific guidance on compliance, and that speclfy procedures to ba followed by the
State in cammying out certain aspects of the law, are found in Title 27 of the Califomia
Cade of Reguiations, seclions 257102 through 27001." These implementing regutations
are available online at: hitp://oehha.ca.govipropésilaw/Pe5Regs. html.

WHAT DOES PROPOSITION 65 REQUIRE?

The “Governor's List.” Proposition 65 requires the Gavemnar to publish a list of
chemicals that arg known to the Stats of California to cause cancer and/or reproductive
toxicity. This means that chemicals are ptacad on the Proposition 65 list if they are
known to cause cancer andfor birth defects or other reproductive harm, such as

' All further ragulatory references ars to sections of Tl 27 of the Callfornia Code of Regulations unless
othenwigs indicated. Tha statute, regulations and relevant casa law are avaliabla on the OEHHA waebsite
at: htip:/Awww.aehha,ca.gov/propBsfawrindex. htm.




damage to female or male reproductive systems or to the daveloping fetus. This list
must be updated at least once a year. The current Proposltion 65 fist of chemlcals is
available on the OEHHA website at:
hitp./Avwvw.oehha.ca.gov/propbb/propB5_list/Newlist html.

Only those chemicals that are on the list are regulated under this law. Businesses that
produce, use, relsase or otherwise engage in activities involving |isted chamicals rust
comply with the following:

Clear and reasonable warnings. A business [s required to warn a person before
“knewingly and intentionally” exposing that person to a listed chemlcai unless an
exemption appiles; for axample, when exposures are sufficiently low (see balow). The
warning given must be “clear and reasonable.” This means that the waming must: {1)
clearly make known that the chemical involved is known to cause cancer, or birth
defects or other reproductive harm and (2) be glven in such a way that it will effechvely
reach the person before he or she is exposed. Some exposures ara exempt from the
waming requirement under cartain circumstances discussed below.

Prohititlon from discharges Inio drinking water. A business must not knowingly
discharge of releass z listed chemical into water or onto {and where it passes or
probabiy will pass into a source of drinking water, Some discharges are exempt from
this requirement under certaln circumstances discussad below.

DOES PROPOSITION 65 PRQVIDE ANY EXEMPTIONS?

Yes. You should consult the current version of the statute and requlations
{htip:/weew.oebha.ca.goviprop65Aawlindex.html) te determine all applicabie
exernptions, the most common of which are the following:

Grace Perfod. Proposition 65 warning requirements do not apply until12 months after
the chemical has been listed. The Proposition 65 discharge prohibition does not apply
to o discharge of release of a chemical that takes place less than 20 manths after the
listing of the chemical.

Governmental agencies and public water utilities. All agencies of the federal, state
or local govemment, as well as entities operating public water systems, are axempt.

Businesses with nine or fewer employees. Nefther the waming requirement nor the
discharge prohibition applies to a business that empioys a total of nine or fewer
empioyees. This Includes all employees, not just those prasent in Califarnia.




Exposures that pose no significant risk of cancer. For ¢chemicals that are listed as
known o the State to cause cancer ("carcinogens™}, 8 warning s not required if the
business can demonstrate that the exposure occurs at a level that poses *no slgnificant
risk." This means that the exposure is calculated to result in not more than one excess
case of cancer in 100,000 individuals exposed over a 70-year lifetime. The Proposition
85 reguiations identify specific "No Significant Risk Levels™ {NSRLs) for many listed
carcinogens. Exposures below these lavels are exempt from the waming requirement.
See OEHHA's website at: http://www.oehha.ca.gov/prop65/getNSRLS. htm| for a fist of
NSRLs, and Section 25701 e seq. of the regulations for information coneerning how
these levels are calculated,

Exposuras that will preduce no observabie reproductive effact at 1,000 timas the
tavel in question. For chemicals known to the State to cause reproductive toxicity, a
warming is not required if the business can demonstrate that the exposure will produce
no pbservable effect, even at 1,000 times the isvel [n question. n other words, the leval
of exposure muUst be below the “no observable effect levei™ divided by & 1,000, This
number is known as the Maximum Allowable Dose Level (MADL). See OEHHA's
wedsite at: http./imwww.oehha. ca.goviprop65/gaiNSRLs. hirnl for a list of MADLs, and
Section 25801 ef seq. of the regulations for [nformation conceming how these levels are
caleulated.

Expoesures to Naturailly Occuiring Chamicals in a Food. Certain exposures to
chemicals that oecur n foods naturally (i.e., that do not resulf from any known human
activity, including actlvity by someone other than the person causing the exposure) are
exempt from the warning requirements of the law. If the chemical is a contaminant? |t
must be reduced to tha lowest level feasible. Regulations explaining this exemption can
ba found in Section 25501.

Discharges that do not resuit in a “significant amount” of the listed chemical
entering into any source of drinking water. The prohlbition from diacharges into
drinking water does not apply if the discharger ig able to demonatrata that a "significant
amount” of the listed chemnical has not, does not, or will not pass into or probably pass
inta & saurce of drinking water, and that the discharge compfies with all olher zpplicable
laws, regulations, permits, requirements, or orders. A “significant amount" means any
detectable amount, except an amount that would meet the "no significant risk" leve! for
chemicals that cause cancer or that is 1,000 times below the “no observable effect”
level for chemicals that cause reproductive toxicity, if an Individual were exposad to that
amount in drinking water.

* Sea Seclion 25501(a)(4)




HOW IS PROPOSITION 65 ENFORCED?

Enforcement is cared out through civil lawsuits. These lawsuits may he brought by the
Attomey Genaral, any district atlomey, or cartaln city atlomeys. Lawsuifs may alkso be
brought by private parties acting in the public interest, but only after providing notice of
the alleged violation io the Attomey General, the appropriate distrfct attorney and city
attorney, and the business accused of the violation. The natice must provide adequate
information to allow the recipient to assess the nature of the alleged viclation. The
notice must comply with the information and procedural requirements specified In
Section 259803 of the regulations and in Title 11, sections 3100-3103. A private party
may not pursue an independeant enforcement action under Proposition 85 if one of the
governmental officlals noted above initiates an action withIn sixty days of the notice.

A buginess found to be in violation of Proposilion €5 s subject to civil penalties of up to
$2.500 per day for each violation. In addition, the business may be ordered by a court
to stop commilting the viclation.

FOR FURTHER INFORMATION ABOUT THE LAW OR REGULATIONS...
Contact the Office of Environmental Health Hazard Assessment’s Proposition 85
Implementation Office at {916} 445-8900 or via e-mail at

PBRSPublic.Comments@oehhs.ca.gov.

Revised: July, 2012

NOTE: Aulhority citad: Sastion 25249.12, Health and Safety Code. Reference: Sections
262495, 26249.6, 25249 9, 25248,10 and 25249.11, Health and Safety Code.




